Size of Business and Effect, qf Civil Penalties on Respondent's Ability to
Continue in Business*

In its answer of January 22, 1979, to the proposal for assessment of
civil penalties, respondent asserted that it had and has no employees and
was self-employed. However, the record establishes that respondent's mining
operation is carried on by a partnership consisting of the two Haviland
brothers, and a brother-in-law, Cleve Rentschler; Respondent's counsel
explained the scope and extent of respondent's raining operation for the
years 1977 through 1979, and the parties agree that respondent is a small
operator (Tr. 215-221; pgs. 3-4 of my previous order of January 22, 1981).

Respondent has offered nothing to suggest that the civil penalties
assessed for the two citations" in question will adversely affect the respon-
dent's ability to continue in business. Accordingly, absent any evidence to
the contrary, I find that they will not.

Good Faith Compliance

The record reflects that the citations -issued in these cases have not
been abated and tthat the withdrawal orders are still outstanding. Further,
it seems obvious to me that the respondent's failure to comply, as well as
its refusal to permit any MSHA inspectors on its property, stems from its
belief that it is not subject to the law. In these circumstances, I conclude
that the question of good faith compliance is Inapplicable in these cases.

History of Prior Violations

Petitioner has submitted a computer print-out which indicates that for
the period October 13, 1975 to August 14, 1978, respondent has been served
with eight citations for various violations of mandatory safety standards.
While the print-out reflects total assessments amounting to $757, it also
indicates that the respondent has made no payments for any of the assessed
violations.  Inspector Bailey confirmed that the respondent defaulted on
several of the previous citations and that petitioner referred them to the
Department of Justice for collection action (Tr* 155-156).,

Two of the eight citations listed on the print-out are those which are
in issue In these proceedings. The remaining six, which are unpaid, do not
in my view, warrant any additional increases in the penalties whic-h have been
assessed against the respondent for the two citations which I have affirmed.

Gravity

Since the respondent has failed to submit any dust samples or to make
any noise survey, I have no way of knowing whether respondent is in or out
of compliance with those standards. Consequently, I am unable to determine
the specific seriousness or gravity of the citations which are the subject
of'these proceedings.e respondent has ever challenged
